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 IRS May Limit Refunds Of Amounts 

Withheld On Payments To Foreign 

Persons and Entities 
    Notice 2015-10   

  Th e IRS may issue regs to limit refunds of amounts withheld on payments to foreign per-

sons where the withholding agent failed to deposit the amounts supposedly withheld. Th e 

proposed process would allow refunds of overpayments only if the withholding agent has 

deposited with Treasury the amounts withheld, the agency explained. 

   Take Away.  “Th ere has been some problem with refund claims in the past. In many 

cases it is impossible to match collections to particular claimants (benefi cial owners). 

Th e notice is formalizing the issue,” Laurie Hatten-Boyd, Principal, International Tax, 

Washington National Tax Practice, KPMG LLP, Seattle, told Wolters Kluwer. “I’m 

unsure if there is a problem or a perceived problem. Th e IRS looks at the withholding 

agent’s return, but it may not be the withholding agent that deposited the amounts. 

Often times, there are tiers of intermediaries (involved in the payment and with-

holding process); the withholding agent that withholds and collects the tax could be 

several tiers up. Most foreign banks don’t withhold; they pass up pooled withholding 

instructions to the upstream payor,” Hatten-Boyd said. 

  Background 

 Chapter 3 of the Internal Revenue Code, Code Sec. 1441–1464, requires withholding agents to 

collect 30 percent (or less under treaty) of U.S. source payments made to foreign persons. Chap-

ter 4, Code Sec. 1471–1474 (the  Foreign Account Tax Compliance Act  or FATCA) requires with-

holding agents to withhold 30 percent of certain payments to foreign fi nancial institutions and 

nonfi nancial foreign entities that do not provide information on their substantial U.S. owners. 

 Th e amounts withheld must be deposited with Treasury. A withholding agent must 

report its tax liability on Form 1042, Annual Withholding Tax Return for U.S. Source 

Income of Foreign Persons, for the amounts it is required to withhold. 

 Withholding agents are required to report amounts withheld on Form 1042-S, Foreign 

Person’s U.S. Source Income Subject to Withholding. Th ey must also furnish a copy of Form 

1042-S to the IRS and to the recipient of the payment. Th e total withholdings reported on 

all Forms 1042-S should match the agent’s withholding tax liability reported on Form 1042.  

 Refund claims 

 Th e IRS expressed concerned that recipients of payments that are subject to withholding are 

fi ling refund claims for amounts that withholding agents have failed to deposit, even though 

the agent withheld the amounts and reported on Forms 1042/1042-S that the amounts were 

deposited. If the IRS refunds amounts that have not been deposited, the IRS may not be able 
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to recover the improper refund because the 

recipient, and in some cases the withholding 

agent, are outside of the U.S. 

   Comment.  “Th e bottom line is that 

only the withholding agents have 

this information,” Hatten-Boyd 

said. “Th e starting point is to reach 

out to the U.S. withholding agent or 

qualifi ed intermediary (QI). Th at’s 

where the IRS should start. It seems 

odd that the notice places the burden 

on the benefi cial owner to determine 

whether amounts were deposited.” 

  Proposed guidance 

 Th e IRS announced that it intends to amend 

the existing regs under chapters 3 and 4 to 

provide that the IRS will allow a refund or 

credit to the benefi cial owner of the payment 

only to the extent that the withholding agent 

deposited the amounts withheld. No refund 

will be allowed if there is a shortfall in the 

required deposits, the agency explained. 

 If the withholding agent deposited 

a portion, but not all, of the amounts 

withheld, the regs will allow a partial re-

fund, based on a pro rata allocation of the 

amounts deposited by the agent. Th e IRS 

will determine the partial refund by ap-

plying a deposit percentage to the amount 

reported as withheld by the recipient. Th e 

deposit percentage will equal the withhold-

ing agent’s total deposits to its Form 1042 

account, divided by the total amounts re-

ported as withheld on all Forms 1042-S. 

   Comment.  “Th e use of a percentage 

is a very complicated response to 

the problem and begs the question: 

What happens if the IRS later recov-

ers the money?” Hatten-Boyd said. 

“Suppose the withholding agent 

didn’t deposit the correct amount 

but the IRS later recovers the full 

amount. Will the new process 

include a mechanism whereby the 

IRS will go back and issue addi-

tional refunds for those claimants 

that were shortchanged earlier? Th e 

IRS should talk to the withholding 

agents who they believe are not 

following the rules. Th e percentage 

approach isn’t fair and penalizes the 

wrong person, the recipient.” 

  Th e IRS rejected a tracing methodol-

ogy that would permit a benefi cial owner 

to prove that a deposit by the agent was 

specifi cally made on amounts paid to the 

owner. Under existing procedures, the IRS 

stated, a withholding agent does not indi-

cate or report for whom a deposit is made. 

Th e IRS requested comments on whether a 

more precise method could be used. 

 Th e IRS may provide exceptions to the 

general refund rules, based, for example, 

on whether the under-deposit is de mi-

nimis or whether the withholding agent 

has a demonstrated history of compliance. 

However, withholding agents would re-

main liable for any amounts that have not 

been deposited. 

   References:  FED ¶46,367 ;   TRC DEPR: 3,504   .   

 Small Businesses With Retirement Plans Have Until June 2 To File Late Forms 5500 
Without Incurring Penalties 

 Th e IRS reminded small businesses that have failed to timely fi le certain required retirement plan returns (in the Form 5500 series) 

that they have until June 2, 2015, to fi le their retirement plans and take advantage of a special one-year penalty relief program. 

Eligible fi lers can avoid penalties of up to $15,000 per return. 

   Comment.  Th e IRS reported that approximately 6,000 delinquent returns have been fi led under the special penalty relief program. 

    Background.   Plan administrators who fail to timely fi le their Form 5500 series returns are potentially subject to penalties im-

posed by both DOL under ERISA and the IRS under the Tax Code. In 1995 the DOL adopted the Delinquent Filer Voluntary 

Compliance (DFVC) program, which allowed reduction of civil penalties for certain late fi lers. On June 2, 2014, the IRS issued 

Rev. Proc. 2014-32, which announced a one-year special program providing relief from Tax Code penalties for certain fi lers that 

qualifi ed for the DFVC program. 

   Penalty relief.   Eff ective until June 2, 2015, the IRS’s one-year pilot program for late fi lers of Form 5500-EZ (announced in No-

tice 2014-35) provides relief for plan administrators or plan sponsors of certain plans, including owner–spouse and one-participant 

plans. Th e program is also available to certain foreign plans. Th e program provides that the IRS will not impose a penalty or exact 

another payment due to late fi ling of a Form 5500 series return if the employee plan is small enough to be exempt from certain 

annual reporting requirements under Title I of ERISA. To obtain relief, applicants must submit to the IRS a complete Form 5500 

Series Annual Return/Report, accompanied by all required schedules and attachments, for each plan year for with the applicant is 

seeking penalty relief. 

   References: IR-2015-74;  TRC RETIRE: 78,052.10 .       
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 IRS Unable To Adequately Measure Flow-Through Tax Impact 

Of Partnership Audit Adjustments, TIGTA Reports 

    TIGTA Report No. 2015-30-004   

  Although the IRS has taken steps to im-

prove the process for auditing partnership 

businesses and decrease the no-change rate, 

it lacks the ability to measure the amount of 

additional tax assessed as a result of partner-

ship audit adjustments, the Treasury Inspec-

tor General for Tax Administration (TIG-

TA) has found in a new report. Without 

this data, the IRS cannot adequately plan 

the proper level of examination coverage for 

partnership returns, TIGTA reported. 

   Take Away.  After fi nding that the IRS 

does not currently have any means 

of evaluating the collection function 

tasked with assessing taxes against 

partners resulting from partnership 

adjustments, TIGTA noted that since 

fi scal year (FY) 2010, the IRS has 

failed to assess taxable partners with 

approximately $14.5 million in taxes, 

interest, and penalties resulting from 

audits of partnership returns. 

  Background 

 Partnerships have grown more numerous 

in the past several decades, and have re-

ported increasingly large incomes, TIGTA 

reported. At the same time, partnership 

structures have grown more complex. 

Often they involve multiple tiers of fl ow-

throw entities (where partners of partner-

ships are themselves partnerships with 

partnerships as partners).  

 In light of the increase in partnership fi l-

ings and complexities associated with auditing 

partnership returns, the IRS Large Business 

and International (LB&I) and Small Busi-

ness Self-Employed (SB/SE) Divisions initi-

ated the  Partnership Strategy 21  in July 2012 

to improve the partnership audit process. Th e 

IRS was concerned in particular with the high 

no-change rate for partnership audits. 

   Comment.  During FYs 2010 through 

2013, 43 percent of the partnership 

audits closed resulted in a no-change. 

The no-change rate for audits of 

partnerships conducted under the Tax 

Equity and Fiscal Responsibility Act 

of 1982 (TEFRA) was 53 percent; 

the rate for non-TEFRA audits was 

37 percent. 

  TIGTA’s fi ndings 

 TIGTA found that the IRS generally 

measures audit productivity based on the 

amount of recommended additional taxes. 

Due to limitations with IRS systems and 

databases, however, the IRS is unable to 

determine the amount of additional taxes 

resulting from partnership audits. Th e IRS 

instead measures partnership audit produc-

tivity in terms of positive adjustments to 

partnership net income, TIGTA explained. 

   Comment.  TIGTA reported that the 

IRS had made $41.8 billion in total 

partnership audit adjustments between 

FY 2010 and 2013. Nearly 87 percent 

of this amount came from audits of 

LB&I taxpayers; out of that LB&I ad-

justment amount, 95 percent resulted 

from audits of TEFRA partnerships. 

  Th e IRS assumes that such adjustments 

generally result in additional tax assessments 

on the partners' tax returns, but in reality 

there is no way to measure the tax impact 

of these adjustments, TIGTA reported. Th e 

number of partners and tiers as well as the 

unique features in each taxable partner's re-

turn all impact the fi nal tax determination. 

 Recommendations 

 TIGTA made fi ve recommendations. Th e 

IRS should, for example, develop a strat-

egy for measuring the productivity of all 

partnership audits. TIGTA also recom-

mended that the IRS work with the chief 

technology offi  cer to make its information 

technology systems capable of determining 

the amount of taxes assessed as a result of 

partnership audits.  

 Th e IRS agreed with each recommenda-

tion, but noted that budgetary constraints 

prevented it from making all necessary im-

provements. It did agree, however, to ana-

lyze the impact that the proposed tax law 

changes related to TEFRA audits would 

have on the partnership audit process. 

   Reference:  TRC PART: 60,052 .       

 Fifth Circuit Nixes Challenge To PPACA’s Individual 
And Employer Mandates 

 A panel of the Fifth Circuit Court of Appeals has rejected a challenge to the  Patient 
Protection and Aff ordable Care Act  (PPACA) employer and individual mandates. Th e 

court found that the taxpayers lacked standing to challenge the individual mandate 

and the  Anti-Injunction Act  (AIA) barred their challenge to the employer mandate. 

   Background.   Th e taxpayers, a medical doctor and his wholly-owned professional 

corporation, argued that the PPACA’s employer and individual mandates violated the 

Origination Clause. According to the taxpayers, the PPACA is a bill for raising revenue 

because it levies taxes in the form of the exactions imposed by the individual and employer 

mandates. Th erefore, the PPACA should have originated in the House and not the Sen-

ate. A federal district court found the PPACA was not subject to the Origination Clause. 

   Court’s analysis.   Th e Fifth Circuit did not address the taxpayers’ Origination 

Clause argument. Th e court found that the taxpayers had failed to allege standing 

to challenge the individual mandate. Th e doctor had not shown he had suff ered 

any injury related to the individual mandate. Additionally, the court found that the 

taxpayers’ challenge to the employer mandate was barred by the AIA. Because of the 

AIA, taxes are generally challenged only after they are paid, by suing for a refund, 

the court held. Th e court remanded the case to the district court with instructions 

to dismiss the complaint for lack of jurisdiction. 

   Hotze, CA-5, 2015-1 USTC ¶50,288;  TRC HEALTH: 6,050 .       
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 Taxpayer Can Deduct Fees Paid To Terminate Management 

Agreement, IRS Rules 

    LTR 201518012   

  Th e IRS has concluded, in a private let-

ter ruling, that a corporation is entitled 

to deduct fees it paid to terminate a man-

agement agreement for services it received 

from another corporation. Th e taxpayer 

questioned whether it was required to 

capitalize the termination payment under 

Code Sec. 263. 

   Take Away.  Th e IRS concluded that 

the fees were paid for services and 

were not for the creation or termina-

tion of an intangible rights. 

  Background 

 Th e taxpayer acquired a corporation that 

engaged in a business. Subsequently, the 

corporation and its subsidiaries fi led vol-

untary petitions for bankruptcy. Th ey then 

entered into a prepackaged bankruptcy re-

organization plan. 

 Taxpayer and an affi  liate (Manager) of 

its owner entered into a management ser-

vices agreement (the “agreement”). Man-

ager agreed to provide monitoring services 

to the taxpayer on a regular basis, to help 

taxpayer govern and oversee its business. 

Th e taxpayer pays a monthly fee to Man-

ager for its services. Th e parties frequently 

renewed the agreement. Th e agreement did 

not provide either party with an exclusive 

right. Manager did not provide any ser-

vices in connection with the bankruptcy 

proceeding, the reorganization, or the sub-

sequent stock off ering.  

 Based on Taxpayer’s growth and reju-

venated business, the parties agreed to ter-

minate the agreement. Th eir termination 

agreement provides for the taxpayer to pay 

a termination fee to Manager following 

taxpayer’s stock off ering. Th e fee did not 

depend on a successful public off ering. Th e 

fee represents reasonable compensation for 

Manager’s services and does not exceed the 

value of the services provided. None of the 

fees are for terminating an exclusive right 

under the management agreement. 

 Taxpayer represented that it treated the 

monitoring fee and termination fee as ex-

penses for fi nancial accounting purposes, 

and the monitoring fee as an expense for 

federal tax purposes. 

 IRS analysis 

 Under Reg. §1.263(a)-4, amounts paid to 

acquire or create intangibles must be capi-

talized. Under Reg. §1.263(a)-4(d)(7)(i), 

a taxpayer must capitalize amounts paid 

to terminate certain agreements. Here, be-

cause the management services agreement 

did not provide either taxpayer or Manager 

with an exclusive right to receive or provide 

the monitoring services, the termination fee 

does not create new intangible assets under 

the regs, and does not have to be capitalized. 

 Reg. §1.263(a)-5(b) provides that 

amounts paid to facilitate a capital trans-

action, as described in Reg. §1.263(a)-5, 

must be capitalized. An amount paid to 

investigate or otherwise pursue a trans-

action facilitates that transaction. If an 

amount would not have been paid, but for 

the transaction, that fact indicates that the 

amount facilitates the transaction. 

 Here, although the obligation to pay 

the termination fee depended in part 

upon the initial public off ering (IPO), 

the termination fee did not facilitate the 

IPO. Th e fee is payment for prior ser-

vices and is additional compensation. 

Although the monitoring services pro-

vided the secondary benefi t of improving 

the taxpayer’s position to undertake the 

IPO, the termination fee was not paid for 

services rendered in connection with the 

IPO. Accordingly, the termination fee is 

not required to be capitalized. 

   Reference:  TRC BUSEXP: 9,104.30 .       

 First Circuit Affi rms Gross Valuation Misstatement 
Penalty In Conservation Easement Case 

 Th e Court of Appeals for the First Circuit has affi  rmed the Tax Court’s disallowance 

of a married couple’s deduction for a conservation easement and its imposition of the 

40-percent gross valuation misstatement penalty under Code Sec. 6662(h). Th e taxpay-

ers were not excused from the penalty for reasonable cause and good faith. Th ey had 

ignored warning signs that the value of the easement was worthless, the court found. 

   Background.   On remand, the Tax Court found that the value of the taxpayers’ 

donated conservation easement on their family residence was zero. Th e terms of the 

easement were no more stringent than the restrictions imposed by the local historic 

preservation ordinances; the easement had no eff ect on the value of the property; 

and therefore the taxpayers could not deduct the claimed value of the easement  

 On appeal, the taxpayers did not dispute the Tax Court’s fi nding that the easement 

was worthless. Th e taxpayers only appealed the 40-percent accuracy related penalty. 

   Court’s analysis.   Th e First Circuit found that the taxpayers did not have reason-

able cause and had not acted in good faith and therefore remained liable for the pen-

alty. Th e Tax Court’s fi nding that the taxpayers had failed to make a good faith inves-

tigation of the proper value of the easement was not clearly erroneous. Th e taxpayers 

did not further investigate the easement’s value, even after receiving a warning from a 

conservation trust stating that properties with an easement were not at a market value 

disadvantage when compared to the other properties in the same neighborhood. 

 Th e First Circuit further found that the Tax Court had not applied an impossibly 

high standard of proof when determining the taxpayers had not claimed the deduc-

tion in good faith. Code Sec. 6664(c)(2) states that a qualifi ed appraisal on its own 

does not constitute good faith. Th e taxpayer must also make a good faith investiga-

tion of the value of the donated property, the First Circuit held. 

   Kaufman, CA-1, 2015-1  USTC  ¶50,280;  TRC PENALTY: 3,116 .       

Federal Tax Weekly
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 Chief Counsel Determines Correction Of Deferred Comp 

Agreement Did Not Avoid Taxation Of Bonus 

    CCA 201518013   

  Chief Counsel has determined that a cor-

poration’s correction of a executive’s de-

ferred compensation agreement did not 

avoid taxation of a retention bonus. Th e 

correction was made before the retention 

bonus vested but during the executive’s tax 

year in which it vested. 

   Take Away.  Chief Counsel found that 

its conclusion was consistent with 

proposed Code Sec. 409A regs. Th e 

proposed regulations provide that 

deferred compensation is subject to 

income inclusion under Code Sec. 

409A for any tax year during which 

a Code Sec. 409A failure arises or 

continues to occur under the plan at 

any time during the tax year. 

  Background 

 An individual (Executive) worked as an ex-

ecutive for Corporation (Corp). On Octo-

ber 1 of Year 1, Corp entered into a retention 

agreement with Executive. Under the terms 

of the agreement, Executive would receive 

a retention bonus if Executive remained 

continuously employed until the third an-

niversary of the execution date of the reten-

tion agreement (vesting date). Th e retention 

agreement provided for payment of the re-

tention bonus in equal installments on the 

fi rst two anniversaries of the vesting date. 

Corp, in its discretion, could pay the reten-

tion bonus as a lump sum payment on the 

fi rst anniversary of the vesting date. 

 Corp subsequently determined that the 

retention agreement failed to meet the time 

and form of payment requirements of Code 

Sec. 409A(a) because it permitted Corp to 

accelerate payment of the retention bonus. 

To correct the failure, Corp amended the 

retention agreement on June 6 of Year 3 to 

remove that provision. Corp paid Executive 

the retention bonus in equal installments 

on October 1 of Year 4 and Year 5. 

 Chief Counsel’s analysis 

 Chief Counsel explained that under Code 

Sec. 409A(a)(1)(A), if a nonqualifi ed deferred 

compensation plan fails to comply, or fails to 

be operated in accordance, with Code Secs. 

409A(a)(2), (3) and (4) at any time during 

a tax year, compensation deferred under the 

plan that is not subject to a substantial risk 

of forfeiture and that has not previously been 

included in income is includible in the service 

provider's gross income for the tax year. 

 Here, Chief Counsel determined that 

the retention agreement failed to meet the 

requirements of Code Secs. 409A(a)(2), (3), 

and (4). Th e retention agreement's provi-

sion for payment of the retention bonus in 

equal installments on the fi rst two anniver-

saries of the vesting date would have com-

plied, except that the retention agreement 

also provided that Corp, in its sole discre-

tion, could pay the retention bonus in lump 

sum on the fi rst anniversary of the vesting 

date. Additionally, the retention agreement's 

provision for Corp’s right to accelerate pay-

ment of the retention bonus also failed to 

meet the requirements of Code Sec. 409A(a)

(3), which provide that a plan may not per-

mit the acceleration of the time or schedule 

of any payment, except as provided under 

regs. Th is provision also failed to meet the 

requirements of Code Sec. 409A(a)(4)(C). 

   Reference:  TRC PLANRET: 3,206.30 .       

 Interest Accrued On FUTA Tax Underpayment 

Where Employer Failed To Pay By January 31 

    CCA 201518014   

  IRS Chief Counsel has determined that in-

terest would accrue on underpayments of 

Federal Unemployment Tax Act (FUTA) 

taxes for periods after the end of the em-

ployer’s taxable year as provided under 

Code Sec. 6157. Th e exception provided 

under Code Sec. 6601(i) applies only to 

the failure to make required payments 

 within  a tax year under Code Sec. 6157. 

   Take Away.  Code Sec. 6601(a) provides 

that interest will accrue on underpay-

ments of tax required by the Tax Code. 

Code Sec. 6601(i), however, creates an 

exception under which interest will not 

accrue on any amount of FUTA taxes 

that an employer has failed to pay, so long 

as the failure to pay occurred within the 

tax year described under Code Sec. 6157. 

  Background 

 Employers are required to compute their 

FUTA tax liability each quarter to determine 

if a deposit of the tax is required. If at the 

end of any calendar quarter, the employer's 

aggregate undeposited FUTA tax liability 

is more than $500, a deposit of the FUTA 

taxes must be made by the last day of the fol-

lowing month. If the unpaid balance at the 

end of the year is more than $500, it must 

be deposited by January 31. Otherwise, the 

payment may accompany Form 940. 

 Chief Counsel’s analysis 

 Chief Counsel advised that if an employer 

failed to make required payments within a 

tax year per Code Sec. 6157, the Code Sec. 

6601(i) exception would apply; and no in-

terest would be due on the underpayment. 

However, such taxpayer would still owe the 

tax imposed by Code Sec. 3301. 

 If the taxpayer failed to pay that tax by 

January 31—as required by Form 940, 

rather than Code Sec. 6157—then the 

Code Sec. 6601(i) exception would not 

apply, and interest would accrue on the 

underpayments, as provided under Code 

Sec. 6601(a). 

   Reference:  TRC PENALTY: 9,052 .       
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 Good Conduct, Reliance On Misunderstood Legal Advice 

Irrelevant To Determine Taxable Status Of IRA Distribution 

    Morris, TC Memo. 2015-82   

  A taxpayer’s good conduct and reliance 

on misunderstood advice from a law fi rm 

were irrelevant in determining the taxable 

status of a distribution from his late fa-

ther’s IRA, the Tax Court has held. How-

ever, the court did not uphold the IRS’s 

accuracy-related penalty. 

   Take Away.  Th e taxpayer sought legal 

advice after the death of his father. 

However, the taxpayer apparently 

misunderstood that no federal estate 

taxes would attach to the IRA distri-

bution meant that no federal taxes at 

all would be applicable. 

  Background 
 Th e taxpayer’s father died in 2011. At that 

time, his traditional IRA had a balance of 

more than $96,000. Th e taxpayer was listed as 

the sole benefi ciary. After the taxpayer received 

the IRA distribution, he implemented what be 

believed to be his late father’s wishes. Th e tax-

payer gave each of his siblings and himself an 

equal share of the IRA distribution.  

 Th e taxpayer also sought assistance from 

a local law fi rm. A paralegal at the law fi rm 

advised him that the distributions were not 

subject to federal estate tax or state inheri-

tance tax. Th e taxpayer, however, misunder-

stood the advice and believed the distribu-

tion was not subject to any tax whatsoever. 

 Court’s analysis 
 Th e Tax Court found the taxpayer had fol-

lowed the legal advice he believed he had re-

ceived. However, his reliance on legal advice, 

the fact that the taxpayer acted honorably by 

executing his father’s wishes and the fact that he 

would be unlikely to recover any portion of the 

distributions paid to his siblings had no bear-

ing on the taxable status of the distributions 

themselves. Th erefore, the taxpayer remained 

liable for federal income tax due on the total 

distribution from the IRA. However, the court, 

without elaboration, ruled in favor of the tax-

payer concerning the accuracy-related penalty. 

   References:  Dec. 60,296(M) ;

  TRC RETIRE: 66,502 .       

 Tax Court Nixes M.D.’s Flying Lessons As Educational 

Expense Deduction 

    Holden, TC Memo. 2015-83   

  A medical doctor has failed to persuade the 

Tax Court that the cost of fl ying lessons was 

a deductible educational expense. Th e doc-

tor testifi ed that he took the fl ying lessons 

purportedly to join a charitable movement 

that provides medical services to remote ar-

eas. However, the court found that the tax-

payer failed to show that the fl ying lessons 

improved or maintained his skills as a doctor. 

   Take Away.  In  Katz, TC Memo. 1968-
16, Dec. 28,829(M) , a CPA testifi ed 

that he had obtained a fl ying license 

so that he could travel more quickly to 

offi  ces of out-of-town clients, thereby 

reducing the amount of time chargeable 

to clients. Th e Tax Court disallowed the 

purported education expense deduc-

tion. Th e fact that the CPA could fl y to 

clients rather than take another mode of 

transportation did not serve to maintain 

or improve the CPA’s skills in his job. 

  Background 

 Th e taxpayer worked as a physician, special-

izing in geriatric medicine. He operated his 

medical practice as a wholly-owned cor-

poration. During the tax years in dispute, 

the taxpayer took fl ying lessons but did not 

complete the course. Th e taxpayer deduct-

ed the costs of the fl ying lessons as an edu-

cational expense along with taking deduc-

tions for contract labor and real estate taxes. 

   Comment.  Because of fl ooding in his 

offi  ces, the taxpayer claimed that the 

books and records for the years in 

dispute had been destroyed and were 

unavailable. Th e taxpayer’s insurance 

claim showed that his offi  ce had in-

curred water damage but the summary 

did not mention any destruction of 

records. Th e court found the taxpayer’s 

testimony with regard to the loss of 

documents was vague and unhelpful. 

  Court’s analysis 

 Th e court found that regs under Code Sec. 

162 allow a taxpayer to deduct educational 

expenses if the education either maintains 

or improves skills that are required by an 

individual in his employment, trade, or 

business or meets express requirements set 

by the individual's employer or by a law 

or regulation as a condition of continued 

employment, status, or compensation. 

 Here, the taxpayer deducted the cost 

of fl ying lessons. Th e court found that 

the skills the taxpayer learned during the 

fl ying lessons were signifi cantly diff erent 

from the skills he already possessed. Th e 

court upheld the IRS’s disallowance of 

the expenses. 

 Th e court further found that Code Sec. 

164(a) allows taxpayers to deduct state 

and local property taxes. However, the 

court found that the taxpayer could not 

provide any documentation that he per-

sonally paid or owed any real estate taxes. 

His only evidence of the taxes was a loan 

transaction history summary, which the 

court found inadequate to substantiate the 

actual payment of taxes. 

 During the years in dispute, the taxpayer 

made payments for contract labor to a corpo-

ration owned by the taxpayer. Th e taxpayer 

testifi ed that he had created the corporation to 

carry out a research project but his evidence, 

the court found, fell short. His testimony was 

vague. Another witness, the taxpayer’s offi  ce 

manager, testifi ed she was unaware of the cor-

continued on page 223
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 Partnership Income From Oil And Gas Interests Subject 

To Self-Employment Tax; Lack Of Control/Election Out Of 

Subchapter K Not Determinative 

    Methvin, TC Memo. 2015-81   

  Th e Tax Court has found that an individu-

al was liable for self-employment tax on his 

net income from oil and gas interests. Al-

though the taxpayer held only small minor-

ity interests and had entered into an oper-

ating agreement specifi cally excluding the 

parties from the application of subchapter 

K, the income was deemed partnership in-

come subject to self-employment tax. 

   Take Away.  Code Sec. 1401(a) imposes 

a 12.4-percent tax on the self-employ-

ment income of every individual. Code 

Sec. 1402 generally defi nes self-em-

ployment income as “the gross income 

derived by an individual from any trade 

or business carried on by the individual, 

less allowed deductions attributable to 

such trade or business, plus his distrib-

utable share of income or loss from 

any trade or business carried on by the 

partnership of which he is a member.” 

  Background 

 Th e taxpayer was a former executive of a 

computer company with no special knowl-

edge or expertise in the area of oil and gas 

drilling or extraction. He acquired several 

working interests in several oil and gas 

ventures that were governed by a purchase 

and operation agreement, under which the 

parties elected to be excluded from the ap-

plication of subchapter K of the Tax Code. 

 During 2011 the taxpayer received a Form 

1099-MISC, Miscellaneous Income, statement 

from the operator reporting nonemployee 

compensation from the working interests. Pe-

titioner reported the income on his tax return, 

but did not pay any self-employment tax on his 

net income from the oil and gas venture. 

 Court’s analysis 

 Th e Tax Court found that the individual’s in-

come was a distributive share of income from a 

partnership under Code Sec. 7701(a)(2). A tax-

payer who is not personally active in the man-

agement or operation of a trade or business may 

be liable for self-employment tax if the trade or 

business is carried out on his behalf through 

his agents or employees or constitutes his dis-

tributive share of income from a partnership in 

which he was a member, the Tax Court found. 

 Although the individual argued that his 

minority working interests were merely invest-

ments and that his activity in connection with 

them did not rise to the level of a trade or busi-

ness, the Tax Court found that the real issue was 

whether petitioner was a member of a partner-

ship or of a joint venture treated as a partnership. 

Lack of control does not aff ect that question. 

 Neither did the parties’ election out of 

subchapter K aff ect the nature of the en-

tity. A partnership remains a partnership, 

the Tax Court found. Th e exclusion simply 

prevented the application of subchapter K. 

   References:  Dec. 60,295(M) ;  

TRC STAGES: 6,228 .       

poration. Th e court found that the taxpayer 

could not show that the corporation actu-

ally provided services to his medical practice 

or that any services constituted ordinary and 

necessary business expenses. 

 Penalty 

 Th e court upheld the IRS’s imposition of 

the accuracy-related penalty. Th e court 

found that the taxpayer failed to show he 

had acted with reasonable cause and good 

faith. Th e taxpayer claimed he had relied 

on the advice of tax professionals in prepar-

ing his returns. However, neither of the tax 

professionals testifi ed at trial. Th e taxpayer 

also could not show that he had provided 

his tax advisors with all of the necessary 

documents to prepare his returns. 

   References:  Dec. 60,297(M) ;  

TRC INDIV: 60,108.05 .       

 National Football League To Drop Tax-Exempt Status 

 Th e National Football League (NFL) central offi  ce has announced it is voluntarily relinquish-

ing its tax-exempt status under Code Sec. 501(c)(6). Th e announcement comes after legislation 

had been introduced in Congress to remove the tax-exempt status of professional sports leagues. 

   Comment.  Th e Properly Reducing Overexemptions for Sports Act (PRO Sports Act) 

(H.R. 547), introduced in January, would remove professional sports leagues from the list 

of tax-exempt organizations. Th e bill is similar to ones proposed in Congress in past years. 

    Background.   NFL Commissioner Roger Goodell made the announcement in an April 

28 letter to team owners. Goodell explained that the league’s central offi  ce had decided to 

surrender its tax-exempt status. Income earned by the teams is taxable and this will remain 

unchanged when the league offi  ce fi les returns as a taxable entity, Goodell added. 

   Reaction.   “We are extremely pleased with the decision from the NFL to waive its tax-

exempt status. We hope that the other professional sports organizations in similar situations 

will follow the positive example set by the NFL and pay their taxes just as everyone else is 

required to do,” Rep. Jason Chaff etz, R-Utah, and Rep. Elijah Cummings, D-Md., said 

in a joint statement. Chaff etz was the sponsor of the PRO Sports Act. Sen. Angus King, 

I-Maine, characterized the NFL’s decision as a “touchdown for the American people.” Sen. 

Maria Cantwell, D-Wash., joined King in responding positively to the announcement. “Th e 

announcement by the NFL is a victory for taxpayers and a long overdue step forward for 

the nation’s largest sports league,” Cantwell said in a statement. 

    TRC EXEMPT: 3,354 .       
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TAX BRIEFS
  Internal Revenue Service  
 Th e IRS has released its third-quarter up-

date to its 2014–2015 Priority Guidance 

Plan. Th e update adds 25 new projects to 

the plan. Th e 2014–2015 Priority Guid-

ance Plan originally contained 317 projects 

that were IRS priorities during the twelve-

month period from July 1, 2014, through 

June 30, 2015 (the plan year). Projects on 

the 2014–2015 plan will provide guidance 

on a variety of issues important to individ-

uals and businesses, including internation-

al taxation, health care, and implementa-

tion of legislative changes. 

 2014–2015 Priority Guidance Plan Third 

Quarter Update,  FED ¶46,310 ;  TRC IRS: 12,350  

 Th e IRS Commissioner had delegated au-

thority to the Director, Offi  ce of Profes-

sional Responsibility, over conduct, dis-

cipline and fi tness to practice before the 

IRS under Circular 230. Th is authority in-

cludes, but is not limited to, receiving and 

processing referrals regarding allegations of 

misconduct under Rev. Proc. 81-38, and 

includes the authority to prohibit return 

preparers from engaging in limited practice 

under Rev. Proc. 2014-42. Th is authority 

does not include the authority to redeter-

mine or collect a practitioner’s tax liability. 

 CDO No. 25-16 (Rev. 1),  FED ¶46,311 ;

  TRC IRS: 3,204.27  

  Jurisdiction  
 An individual’s claim seeking to recover 

money the IRS allegedly took from her 

through fraud was dismissed. Th e indi-

vidual appeared to claim that the IRS was 

wrongfully levying her Social Security ben-

efi ts. Th e individual’s claim against the IRS 

agent was a claim against the United States 

and the individual was required to show a 

waiver of sovereign immunity, which the 

individual failed to do. 

 Canady, DC Mo.,  2015-1  USTC  ¶50,283 ; 

 TRC LITIG: 9,054  

 A married couple’s complaint seeking to 

compel the IRS commissioner to adjust 

their accounts to refl ect a fi nal judgment of 

the Tax Court fi nding that the wife had no 

tax due was properly dismissed. Th e wife 

lacked standing because the IRS was not 

seeking to collect the taxes from her but 

from her husband. Moreover, the husband 

was not a party to his wife’s Tax Court 

litigation; therefore, those proceedings did 

not bar his claim for refund because his 

claims were never adjudicated.  

 Charlton, CA-3,  2015-1 USTC  ¶50,281 ; 

 TRC LITIG: 9,252.05  

  Tax Crimes  
 An individual convicted and sentenced for 

fi ling fraudulent tax returns was not enti-

tled to suppress evidence obtained by po-

lice without a warrant after he was arrested. 

Th e individual did not have a reasonable 

expectation of privacy in his hotel room 

and suppressing evidence subsequently ob-

tained by a grand jury summons was not 

an appropriate remedy because none of that 

evidence was directly derived from the im-

properly issued administrative summonses.  

 Procknow, CA-7,  2015-1 USTC  ¶50,282 ; 

 TRC IRS: 66,202  

  Income  
 Th e IRS did not abuse its discretion when 

it rejected an individual’s proposed install-

ment agreement and determined to pro-

ceed with a levy to collect his defi ciency. 

Although his main source of income was 

Railroad Retirement benefi ts that were 

exempt from levy, the Internal Revenue 

Manual included similar benefi ts in house-

hold income for purposes of determining 

a taxpayer’s ability to pay. Th us, the IRS 

settlement offi  cer did not act arbitrarily or 

abuse her discretion when she included the 

benefi ts in her analysis of his fi nancial con-

dition and her calculation of his monthly 

disposable income. 

 Ligman, TC,  Dec. 60,293(M) , FED ¶48,003(M); 

 TRC FILEIND: 21,154.40  

  Alimony  
 Spousal support payments made by an in-

dividual to his ex-wife were not deductible 

as alimony. Th e payments were toward an 

obligation that had been reduced to judg-

ment and would not cease on the death of 

the recipient. An accuracy-related penalty 

was imposed based on substantial under-

statement of income tax and the taxpayer’s 

failure to show reasonable cause.  

 Iglicki, TC,  Dec. 60,294(M) , FED ¶48,004(M); 

 TRC INDIV: 21,206      

 IRS Issues Infl ation Adjusted Amounts For 2016 
HSA Contributions 

 Th e IRS has announced in Rev. Proc. 2015-30 the annual infl ation adjustments for 

limits on deductible contributions to health savings accounts (HSAs) for the 2016 

calendar year. Th e IRS also included the infl ation adjusted limits on annual deductibles 

for purposes of defi ning a high-deductible health plan (HDHP).  

   Background.   Code Sec. 223 provides for establishment of an HSA for certain 

taxpayers. To make deductible contributions to an HSA, a taxpayer must be covered 

under an HDHP and not be otherwise disqualifi ed.  

   Contribution limits.   Th e 2016 annual limitation on deductible contributions 

under Code Sec. 223(b)(2)(A) for an individual with self-only coverage under an 

HDHP is $3,350, the same as for 2015. For an individual with family coverage for 

2016, the annual limitation is $6,750, up from $6,650 for 2015.  

   HDHP.   For 2016, Code Sec. 223(c)(2)(A) defi nes an HDHP as a health plan with 

an annual deductible that is not less than $1,300 for self-only coverage or $2,600 

for family coverage (the same as for 2015). Also, to qualify as an HDHP, the health 

plan’s 2016 annual out-of-pocket expense limits for deductibles and co-pays (but 

not premiums) must not exceed $6,550 for self-only coverage (up from $6,450 for 

2015) or $13,100 for family coverage (up from $12,900 for 2015). 

   Rev. Proc. 2015-30;  FED ¶46,313 ;  TRC INDIV: 42,452.05 .       
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  “Perhaps no area received as much attention and criticism 

during fi ling season as the IRS’s level of customer service.”   

 Customer Service, Tax Refund Fraud, Affordable Care Act, 

Predominate In TIGTA’s Interim Review Of Filing Season 

 Th e Treasury Inspector General for Tax Ad-

ministration (TIGTA), in its just-released 

interim report for the 2015 fi ling season, 

confi rmed what many practitioners expect-

ed about this year’s fi ling season (TIGTA, 

Ref. No. 2015-40-032). Th e IRS’s level of 

customer service dropped drastically com-

pared to last year, tax refund fraud remains 

a major problem, and the  Patient Protection 
and Aff ordable Care Act  (PPACA) contin-

ues to present challenges to taxpayers in 

compliance and the IRS in administration. 

   Comment.  From our perspective, the 

fi ling season moved smoothly in return 

processing, David S. Untracht, CPA 

and senior principal at Untracht Early 

LLC, New York, told Wolters Kluwer. 

Untracht, who serves on the Financial 

Instruments and Transaction Commit-

tee of the New York State Society Of 

CPAs, said that his fi rm experienced no 

processing issues during the fi ling sea-

son but explained that approximately 

50 percent of clients are on extension. 

One area where Untracht has seen de-

lays is with amended returns. Th e IRS 

appears to be taking longer to process 

amended returns, he noted, which 

could be costly to the government be-

cause the government must pay interest 

on untimely issued refunds. 

  Going into fi ling season 

 TIGTA reported that the IRS anticipated 

receiving approximately 150 million indi-

vidual income tax returns during calendar 

year (CY) 2015. Th e vast majority of these 

returns would be fi led electronically. Th e 

IRS intended to process individual income 

tax returns at fi ve sites during the fi ling sea-

son: Fresno, Calif.; Andover, Mass.; Kansas 

City, Mo.; Philadelphia, Pa.; and Austin, 

Texas. Th e IRS launched the 2015 fi ling 

season on January 20, 2015, as scheduled. 

 Th e IRS also continued to modernize 

its fi ling season applications through the 

Customer Account Data Engine (CADE) 

2 program, TIGTA reported. TIGTA ex-

plained that during the fi ling season, the 

IRS included additional enhancements to 

CADE 2 to use consistent computations 

for penalty and interest in its various sys-

tems that use CADE 2 data relating to 

individual and business accounts when 

taxes are not received by the due date. 

 Customer service 

 Perhaps no area received as much attention 

and criticism during the fi ling season as 

the IRS’s level of customer service. As of 

March 7, 2015, TIGTA reported that the 

IRS level of customer assistance was 38.5 

percent. According to TIGTA, this repre-

sented a decline of almost 40 percent com-

pared to the 2014 fi ling season. 

   Comment.  IRS Commissioner John 

Koskinen recently acknowledged that 

customer service has serious defi cien-

cies. “Our level of customer service 

this fi ling season has been unaccept-

ably low, both in person and on the 

phone, despite the best eff orts of our 

employees,” Koskinen told House 

lawmakers on April 22. Koskinen 

attributed the poor customer service 

to cuts in the agency’s budget. “Th e 

IRS was forced to substantially reduce 

hiring of extra seasonal help we usu-

ally have during the fi ling season,” 

he said. Koskinen predicted that the 

fi nal level of customer service for the 

2015 fi ling season would be in the 

neighborhood of 40 percent. 

  TIGTA reported that because of cuts to 

the agency’s budget, the IRS is depending 

even more on technology-based services 

and external partners. Th e IRS is directing 

taxpayers to the most cost-eff ective IRS or 

partner tools available to provide the need-

ed service. TIGTA cited the IRS’s eff orts to 

direct taxpayers away from telephone con-

tacts to using online tools, such as Where’s 

My Refund, the Interactive Tax Assistant, 

and the agency’s mobile app IRS2Go. All 

of these online tools saw increases in use, 

TIGTA reported. Additionally, TIGTA 

found many taxpayers used the IRS’s social 

media tools. As of March 9, 2015, there 

were nearly 600,000 new views of IRS vid-

eos on video sharing sites. 

 Migration to online tools has not been 

problem-free, TIGTA discovered. Some 

online tools were not timely updated with 

the most current tax information. TIGTA 

found that the Interactive Tax Assistant 

had not been updated in several areas, in-

cluding “Do I Need to File a Tax Return,” 

which provided an incorrect base income 

for two diff erent fi ling statuses and “Can I 

Deduct My Mortgage-Related Expenses,” 

which linked to Form 1099-G, Certain 

Government Payments, instead of correct-

ly linking to Form 1098, Mortgage Interest 

Statement. TIGTA reported that these and 

other incorrect explanations were corrected 

by the IRS. 

 Tax refund fraud/Identity theft 

 TIGTA reported that the IRS’s eff orts to 

prevent tax refund fraud are showing suc-

cessful results. One step has been to lock 

the accounts of deceased individuals. As of 

January 2015, the IRS had locked approxi-

mately 26.3 million taxpayer accounts of 

deceased individuals. Th e locking of a tax 

account results in the rejection of an e-fi led 

income tax return and prevention of a pa-

per tax return from posting to the Master 
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WASHINGTON REPORT by the Wolters Kluwer Washington News Bureau

 House plans May vote on 

permanent research credit 

 In a May 1 memo to GOP House mem-

bers, Majority Leader Kevin McCarthy, 

R-Calif., said that the House will take 

up the American Research and Competi-

tiveness Act of 2015 (HR 880) before 

Congress’ Memorial Day recess. Th e bill 

would revise the formula for calculating 

the amount of the research tax credit and 

allow a portion of the research credit as 

an off set against the alternative minimum 

tax of an eligible small business. Th e bill 

would also make permanent the research 

tax credit. Th e  Tax Increase Prevention Act 
of 2014  (TIPA) extended the research tax 

credit through 2014. 

 Ryan urges early vote on 

tax extenders 

 House Ways and Means Chair Paul Ryan, 

R-Wisc., said on April 30 that he plans 

to complete tax extenders by the end of 

the summer if negotiations fail with the 

Obama administration to combine them 

with some kind of limited tax reform. 

“Sooner is better than later as far as I’m 

concerned and we’re pretty clear about 

what we think should be permanent,” 

Ryan told reporters. “I think we should 

have a robust debate about tax reform and 

that debate should take place sooner rather 

than later,” he added. Ryan said he believed 

extenders can either be part of a limited tax 

reform package this summer, or if lawmak-

ers are unable to come to agreement with 

the administration, then he would move to 

take up extenders and do those as early as 

possible in the fall. 

 In the meantime, Ryan said his com-

mittee would likely mark up more of the 

extenders individually. So far, the com-

mittee has reported out the permanent 

extension of small business expensing and 

the research and development credit. Ryan 

said his goal is to avoid what happened last 

year when taxpayers found out on Decem-

ber 11 what the tax policy was going to be 

for the next year. 

 Also speaking in Washington, D.C. on 

April 30, House Ways and Means senior 

member Erik Paulsen, R-Minn., said early 

action on tax extenders, along with mak-

ing some permanent, would give small 

businesses the confi dence to hire more em-

ployees and expand their operations. Now 

that the House has begun to act on small 

business tax credits, members of the Ways 

and Means Committee hope their actions 

can lead to a larger solution, such as tax 

reform. “Let’s see if we can get some trac-

tion,” Paulsen said. 

 SFC approves expanding 

529 plans 

 Th e Senate Finance Committee on April 29 

approved, by a vote of 26 to 0, the chair’s 

mark, as modifi ed, of Sen 335, a bipartisan 

bill to improve and extend Code Sec. 529 

college plans. Th e bill would change the 

way that Code Sec. 529 education savings 

accounts currently operate. Th e full House 

approved a similar measure (HR 529) on 

February 25. 

 Th e legislation would make three 

changes to current law. It would allow the 

purchase of a computer to be considered 

a qualifi ed expense. It would also remove 

distribution aggregation requirements, 

which are considered an outdated burden 

on 529 plan administrators. When 529 

college savings plans originated in 1996, 

the funds were taxed before they were de-

posited into the account, and then taxed 

a second time when they were disbursed 

to pay for higher education expenses. 

However, the law was changed in 2001, 

and made permanent in 2006, so that 

529 savings are only taxed once—before 

they are put into a 529 account. Only 

disbursements used to pay for nonquali-

fi ed expenses are taxable. 

 A third provision provides tax and 

penalty relief in instances where a student 

may have to withdraw from school for ill-

ness or other reasons. Under current law, 

any refunds from the college are subject 

to immediate taxation and a 10-percent 

tax penalty. Th is provision eliminates this 

tax and penalty if the refund is redepos-

ited in a 529 account. It also permits a 

family to set the refund aside to pay for 

the student’s education should he or she 

return to college or to use it for another 

family member. 

 Bill introduced to repeal 

PPACA’s “Cadillac tax” 

 Rep. Joe Courtney, D-Conn., on April 

28 introduced legislation, the Middle 

Class Health Benefi ts Tax Repeal Bill, 

which would repeal the excise tax on 

high-cost health insurance plans sched-

uled to go into eff ect in 2018. Th e so-

called “Cadillac tax” would apply a 40 

percent tax on health insurance expendi-

tures over certain thresholds. 

 Th e excise tax was created by the  Pa-
tient Protection and Aff ordable Care Act  
(PPACA), but its scheduled implementa-

tion was delayed. Courtney said studies 

of the policy have indicated that it will 

have “disproportionate and rapidly in-

creasing impact on older workers, wom-

en and workers in high cost regions.” He 

added that the excise tax is a poorly de-

signed penalty that will put a dent in the 

pocketbooks of many families and busi-

nesses with health insurance plans that 

do not resemble the “Cadillac” plans 

originally targeted when this policy was 

adopted. Courtney said his plan has 65 

co-sponsors in the House. 

 The tax was initially intended to 

place an excise tax on high-end insur-

ance plans given to highly compensated 

employees. However the American Ben-

efits Council said that research estimates 

that, in 2018, more than one-third of 

employer-sponsored plans will trigger 

the tax unless the value of those plans is 

significantly reduced.“The greater long-

term concern is that, because of the way 

the cost thresholds that trigger the tax 

are indexed, eventually even plans that 

only meet the minimum value required 

by the law will cross the thresholds,” 

American Benefits Council President 

James Klein said. 
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File if the Social Security Number associ-

ated with the locked tax account is used to 

fi le an income tax return. As of March 5, 

2015, TIGTA reported that the IRS had 

rejected approximately 37,000 fraudulent 

e-fi led tax returns and stopped approxi-

mately 10,000 paper tax returns from post-

ing to the Master File. 

   Comment.  Th is year, the IRS seems 

to be doing a better job getting in 

front of identity theft, Untracht told 

Wolters Kluwer. At the same time, 

there has been an uptick in tax-related 

identity theft and in the sophistica-

tion of criminals fi ling false returns, 

he noted. 

  Th e IRS also continued using a clus-

tering fi lter tool to detect fraudulent 

individual income tax returns. TIGTA 

explained that the clustering fi lter tool 

groups tax returns based on characteris-

tics that include the address, ZIP Code, 

and/or bank routing numbers. For  the 

tax returns identifi ed, the IRS next ap-

plies a set of business rules in an attempt 

to ensure that legitimate taxpayers are 

not included. Tax returns identifi ed are 

held from processing until the IRS can 

verify the taxpayer’s identity. As of March 

19, 2015, TIGTA reported that the IRS 

had identifi ed 150,240 tax returns and 

prevented the issuance of approximately 

$374.6 million in fraudulent tax refunds 

using the clustering tool. 

 Th e IRS also signifi cantly increased the 

number of fi lters used to identify poten-

tially fraudulent individual income tax re-

turns. Th e IRS used 114 fi lters during the 

2014 fi ling season and 196 fi lters during 

the 2015 fi ling season. Th e fi lters incor-

porate criteria based on characteristics of 

confi rmed identity theft tax returns. Th ese 

characteristics include amounts claimed 

for income and withholding, fi ling re-

quirements, prisoner status, taxpayer age, 

and fi ling history. Tax returns identifi ed 

by these fi lters are held during processing 

until the IRS can verify the taxpayer’s iden-

tity, TIGTA explained. If the individual’s 

identity cannot be confi rmed, the IRS re-

moves the tax return from processing. As 

of February 28, 2015, TIGTA reported 

that the IRS had identifi ed and confi rmed 

16,523 fraudulent tax returns and pre-

vented the issuance of nearly $32.2 million 

in fraudulent tax refunds as a result of the 

identity theft fi lters. 

 Another tool to combat refund fraud 

is the IRS Prisoner File, a list of prison-

ers received from the Federal Bureau of 

Prisons and State Departments of Cor-

rections. TIGTA described the Prisoner 

File as the cornerstone of the IRS’s eff orts 

to prevent the issuance of fraudulent re-

funds to individuals fi ling false tax returns 

using a prisoner Social Security Number. 

Social Security Numbers listed on the tax 

return are matched to the Prisoner File to 

determine if the tax return is fi led using 

a prisoner Social Security Number. If the 

Social Security Number on the tax return 

matches a prisoner on the Prisoner File 

and it is a claim for a refund, a prisoner 

indicator is assigned to the tax return. 

Tax returns that are assigned a prisoner 

indicator and meet specifi c criteria are 

evaluated to determine if the tax return 

is fraudulent. Th is evaluation includes 

screening and verifying the wage and 

withholding information reported on the 

individual income tax return, TIGTA ex-

plained. As of March 7, 2015, TIGTA re-

ported that the IRS had identifi ed 26,797 

potentially fraudulent tax returns fi led by 

prisoners for screening. 

 Affordable Care Act 

 For the fi rst time, individuals needed to 

report if they carried minimum essential 

health coverage, were exempt, or were 

making a shared responsibility payment 

when fi ling their income tax returns. 

Individuals who obtained health insur-

ance coverage through the Health Insur-

ance Marketplace have to reconcile any 

advance payments of the Code Sec. 36B 

premium assistance tax credit. TIGTA re-

ported that as of February 26, 2015, the 

IRS had processed 737,148 individual 

income tax returns that reported more 

than $2.1 billion in Code Sec. 36B cred-

its that were either received in advance or 

claimed at the time of fi ling. TIGTA dis-

covered that the Health Insurance Mar-

ketplaces did not always provide the IRS 

with information regarding individuals 

who are enrolled by the Marketplaces on 

monthly basis, as required. 

 Th e IRS consequently had to develop 

contingency plans to ensure the accuracy 

of claims for the Code Sec. 36B credit. 

Th ese contingency plans included a com-

bination of at-fi ling (when tax returns are 

processed) data fi lters and post-processing 

compliance activities to address those 

claims for the Code Sec. 36B credit that 

could not be verifi ed by Marketplace infor-

mation, TIGTA explained.  

   Comment.  Explaining the complexi-

ties of the ACA fell mostly on tax 

professionals with clients who did 

not have health coverage in 2014, 

Untracht observed. Individuals who 

carried minimum essential health 

coverage in 2014 merely had to check 

a box in their 2014 return.  

  Tax extenders 

 Th e  Tax Increase Prevention Act of 2014  ex-

tended more than 50 temporary individual 

and business tax incentives, known as ex-

tenders, through 2014. TIGTA identifi ed 

key tax extenders for monitoring during 

the fi ling season: teacher’s classroom ex-

pense deduction; higher education tu-

ition and fees deduction; Code Sec. 25C 

nonbusiness energy property credit; state 

and local sales tax deduction; discharge of 

indebtedness on principal residence; tax-

free distributions from IRAs for charitable 

purposes; and enhanced Code Sec. 179 

expensing. TIGTA indicated that more 

details about the IRS’s processing of these 

incentives will be forthcoming. 

 Direct deposit 

 Beginning with the 2015 fi ling season, the 

IRS implemented new direct deposit re-

fund rules intended to limit the number of 

refunds deposited into one bank account 

to a maximum of three, TIGTA reported. 

Any subsequent direct deposit refund re-

quests for a bank account will be converted 

to a paper check and mailed to the taxpay-

er’s address of record. Aff ected taxpayers 

received explanatory letters. TIGTA also 

reported that the IRS limited the number 

of bank accounts among which a taxpayer 

can split a refund to no more than three. 

TIGTA announced that it will evaluate the 

IRS’s performance in this area and make a 

report later this year. 
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Th e cross references at the end of the articles in Federal Tax Weekly (FTW) are text references 
to Tax Research Consultant (TRC).  Th e following is a table of TRC text references to develop-
ments reported in FTW since the last release of New Developments.
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TRC TEXT REFERENCE TABLE

CONFERENCES

       ACCTNG 15,200     199   

   ACCTNG 36,162     209   

   ACCTNG 36,162.05     199   

   BUSEXP 6,100     148   

   BUSEXP 9,099     207   

   BUSEXP 9,104.30     220   

   BUSEXP 18,210.05     150   

   BUSEXP 18,802.05     174   

   BUSEXP 33,152     161   

   BUSEXP 33,506     197   

   BUSEXP 55,052     172   

   CCORP 45,152     169   

   COMPEN 9,402     163   

   COMPEN 21,400     159   

   COMPEN 45,218     194   

   EXCISE 6,164.05     208   

   EXCISE 13,110     173   

   EXEMPT 3,354     223   

   EXPAT 12,152     198   

   EXPAT 12,208.10     211   

   FILEBUS 9,104     187   

   FILEBUS 9,108.30     160   

   FILEBUS 9,322.10     184   

   FILEIND 15,200     193   

   FILEIND 15,304.15     185   

   HEALTH 3,302     208   

   HEALTH 3,308     206   

   HEALTH 6,050     219   

   HEALTH 9,118     147   

   INDIV 6,354.05     195   

   INDIV 18,050     174   

   INDIV 42,452.05     224   

   INDIV 45,116     185   

   INDIV 51,400     172   

   INDIV 60,108.05     222   

   INTL 15,200     176   

   INTL 33,050     217   

   INTLOUT 9,256     198   

   INTLOUT 18,202.10     205   

   IRS 3,200     182   

   IRS 9,402     157   

   IRS 27,210.15     183   

   IRS 30,054     196   

   IRS 36,050     209   

   IRS 36,052.10     197   

   IRS 51,056.25     210   

   IRS 51,060     196   

   IRS 60,052     173   

   IRS 66,304     188   

   PART 60,052     219   

   PART 60,056     149   

   PENALTY 3,062.05     181   

   PENALTY 3,106.05     211   

   PENALTY 3,116     220   

   PENALTY 3,252.106     171   

   PENALTY 9,052     221   

   PLANRET 3,206.30     221   

   RETIRE 51,452     171   

   RETIRE 66,502     222   

   RETIRE 66,760.25     161   

   RETIRE 78,052.10     218   

   SALES 51,360     151   

   STAGES 6,228     223       

 May 8 

 Employers deposit Social Security, Medi-

care, and withheld income tax for May 2, 

3, 4, and 5. 

 May 11 

 Employees who received $20 or more in tips 

during April report them to their employers 

using Form 4070. 

 Employers that timely deposited fi rst quar-

ter Social Security, Medicare, and withheld 

income tax fi le Form 941 for the fi rst quarter 

of 2015. 

 May 13 

 Employers deposit Social Security, Medi-

care, and withheld income tax for May 6, 

7, and 8. 

 May 15 

 Employers deposit Social Security, Medi-

care, and withheld income tax for May 9, 

10, 11, and 12. 

 May 20 

 Employers deposit Social Security, Medi-

care, and withheld income tax for May 13, 

14, and 15. 

 May 22 

 Employers deposit Social Security, Medi-

care, and withheld income tax for May 16, 

17, 18, and 19.     

   May 7–9:   Th e American Bar Association Section 

of Taxation presents its 2015 May Meeting in 

Washington, D.C. Practitioners and government 

offi  cials will cover topics including tax exempt 

organizations, individual taxation, tax policy, 

business entities, and corporate taxation. Visit 

 www.americanbar.org  for more information. 

   May 14–15:   Th e National Tax Association, 

in association with the American Tax Policy 

Institute, hosts its 45th Annual Spring Sym-

posium in Washington, D.C. Industry ex-

perts and government speakers will discuss 

tax policy as it relates to health care, the 

preparer industry, energy, partnerships, the 

international community, and more. For 

more information, visit  www.ntanet.org . 

   May 18–19:   Th e AICPA hosts its “Confer-

ence on Tax Strategies for the High-Income 

Individual” in Las Vegas, featuring in-depth 

discussion of new tax policies affecting 

higher income taxpayers. For more informa-

tion or to register, visit  www.cpa2biz.com . 

   May 18–20:   Th e AICPA presents its Employee 

Benefi t Plans conference in National Harbor, 

Maryland. Featured topics include: planning 

and risk assessment; health care reform; health 

and welfare plans; audits of defi ned contribution 

and defi ned benefi t plans; and more. For more 

information or to register, visit  www.cpa2biz.com . 

   June 1:   Wolters Kluwer off ers a two-hour webinar 

entitled, “Tangible Property Regs and Tenant Im-

provements: Apply ‘Repair Regs’ to Real Estate 

Landlord or Tenant Lease Situations.” Discussion 

will cover what the “repair regs” mean for leased 

properties from the landlord and tenant perspec-

tive and what Form 3115 fi lings will be necessary 

to refl ect the accounting method changes that 

will allow write-off s as repairs and maintenance 

versus capitalization. To register, visit  www.krm.
com/cch  or call (800) 775-7654. 

   June 2:   Wolters Kluwer off ers a two-hour 

webinar entitled, “Understanding Social 

Security, Medicare and Medicaid: Advising 

Clients on Critical Issues.” Th e presentation 

will review eligibility issues, benefi ts avail-

able, tax consequences, strategies to maxi-

mize benefi ts, and more. To register, visit 

 www.krm.com/cch  or call (800) 775-7654.     
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